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OPINION AHD ORDER

The appellants petitioned for review of an initial

decision sustaining the adverse actions taken against them by

the Bureau of Indian Affairs, Natural Resources and

Engineering Laboratory, in Gallup, Hew Mexico. The agency

suspended Barrett for 30 days and demoted him from the

1 Because the issues raised in the appeals of all three
appellants are very similar and are interrelated, the appeals
were consolidated by the administrative judge under 5 C.F.R.
§ 1201.36(a)(1). The consolidation was effected at the
request of the agency, but none of the appellants objected.



position of soil scientist, GS-11, to the position of soil

scientist, GS-9. The agency suspended Roberts for 30 days and

demoted him from the GS-9 position of soil scientist to the

GS-7 position of physical science technician. The agency

rvMLoved Wiggins from the GS-12 position of supsrvisory

physical scientist. For the reasons set forth below, we GRANT

the petition for review, VACATE the initial decision, and

REMAND this appeal to the Denver Regional Office for

adjudication consistent with this Opinion and Order.

BACKGROUND

The agency specifically charged Barrett and Roberts with:

(1) misrepresentation or concealment of a material fact in

connection with an investigation; (2) failure to report an act

of fraud, waste and abuse? and (3) making a false claim on a

time and attendance report. The agency specifically charged

Wiggins with: (1) misuse of a government vehicle; (2) misuse

of government equipment; (3) misuse of government employees;

(4) falsification of government time and attendance reports;

and (5) making a false claim on a time and attendance report.

The agency alleged that on June 9, 1988, all three

appellants left duty between 2:30 and 3:00 p.m. to help

Wiggins build a fish pond in his backyard. The agency alleged

that Barrett and Roberts rode in a government pick-up truck

and carried government tools and materials to assist in the

project. The agency further alleged that neither Barrett nor

Roberts was charged leave for the time they were not on duty,

and that both subsequently denied knowledge of the event. The
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agency alleged that Wiggins did not charge his subordinates

with leave for the time they helped on the fish pond.

Finally, the agency alleged that Wiggins falsified his time

and attendance record for Monday, June 13, by incorrectly

indicating that he was at work.

The appellants denied any misconduct. While Wiggins

acknowledged that he was at home, he was on leave during the

afternoon of June 9, 1988, and was not charged with a leave

violation for that day. Roberts and Barrett asserted that

they were at work during the period in question. The

appellants claimed that Wiggins was assisted by three friends

and two Native American laborers, none of whom were agency

employees. Wiggins admitted that he was not at work on June

13 and that his time card indicated that he was, but he

asserted that his supervisor had approved a change in his

leave schedule after the time cards were prepared and

submitted.

To support the charges, the agency relied on four

witnesses: Ray Ben, Dean Slim, Stanley Etsitty, and Ronald

Martin. Ben and Slim were agency employees at the time of the

alleged misconduct and testified that they went to Wiggins'

home, along with Barrett and Roberts, and helped build the

fish pond. Etsitty, also a former agency employee, testified

that he saw Roberts, Barrett and Ben leave the agency facility

in the government pick-up. Martin, the driver of the cement

truck that brought the cement for the fish pond, testified

that he saw Roberts and Ben at Wiggins' home. He also



testified that he saw a pick-up truck with a United States

Government license plate parked in front of Wiggins' home.

The appellants' denial of misconduct is supported by the

testimony of two of Wiggins' friends, K.C, Liggins and John

Moser, both of whom testified that they helped Wiggins with

the fish pond on June 9, 1988, and also testified that the

other individuals were not present. The appellants also

pointed to the trip reports for the pick-up, which indicated

that th?* vehicle was not used by Barrett and Roberts on the

afternoon of June 9. They also introduced a lab notebook,

which reflected that Roberts and Barrett were on duty during

the time the agency alleged that they were helping Wiggins.

Finally, the appellants produced testimony that Slim was

promised a job if he cooperated with the agency. The

appellants also sought the testimony of several witnesses who

were excluded by the administrative judge.

In his initial decision, the administrative judge

sustained all of the charges against Barrett and Roberts and

all but one of the charges against Wiggins. He found the

testimony of Martin, the cement truck driver, credible. He

also found the testimony of Slim, Ben, and Etsitty credible,

although he acknowledged taar the appellants' assertion that

all three were disgruntled former subordinates of Wiggins

appeared to be true to some extent. He also acknowledged that

there were some discrepancies in the testimony, but found that

its probative value was not affected. The administrative

judge found the testimony of the appellants not credible. He



found that the tests that the lab book indicated Roberts and

Barrett were conducting could have been finished in time for

them to help Wiggins. The administrative judge also found

that Mcser was not credible because he had not previously

provided an affidavit and because it was improbable that

Wiggins would rely on the hiring of Native American laborers

to help in pouring the concrete. The administrative judge

found Liggins not credible on the basis of his testimony that

Wiggins, a black man, and Moser, a white man, were cousins.

In their petition for review, the appellants assert that

the administrative judge erred in his credibility

determinations. Specifically, the appellants contend that the

administrative judge allowed racial bias to influence his

credibility findings with regard to Liggins. They further

argue that the administrative judge's racial bias denied them

due process since two of the three appellants and the

appellants' attorney are black. The appellants also assert

that the administrative judge's finding that the testinony of

Moser was not credible because he had not previously provided

an affidavit was improper. They further contend that the

administrative judge failed to consider the lab notebook and a

statement from another agency laboratory that the notebook

appeared accurate. The £i.pel^an^s als° argue that the

administrative judge erred by excluding several witnesses.

Finally, the appellants assert that the administrative judge

erred by not allowing them to present evidence on their claim

of harmful procedural error.



The agency response to the petition for review was

postmarked one day late, August 29, 1990. The Board afforded

the agency the opportunity to show good cause for the late

filing and the agency asserted that it was confused regarding

the date on which the petition for review was filed. The

Board, however, set the specific response date of August 28,

1990, in its Order of July 13, 1990, and the agency has

offered no explanation for failure to follow such order.

Thus, we find that the agency has not established good cause

for the delayed filing of its response, and so we have not

considered the response.

ANALYSIS

While the Board generally gives deference to the

credibility findings of an administrative judge, it is free to

substitute its own determinations of fact for those of the

administrative judge, giving his findings only as much weight

as may be warranted by the record and by the strength of his

reasoning.2 leaver v. Department of the Navy, 2 M.S.P.R. 129,

133 (1980), review denied, 669 F.2d 613 (9th Cir. 1982) (per

curiam). In making credibility findings, an administrative

judge must identify the factual questions in dispute,

summarize the evidence ->r« e: >ch disputed question, state which

2 Although the Board is particularly hesitant to disturb the
credibility findings of the administrative judge where those
findings are based on the demeanor of the witnesses, Jackson
v. Veterans Administration, 768 F.2d 1325, 1331 (Fed. Cir.
1985) , that concern is not present in the instant case since
the administrative judge did not rely expressly on the
demeanor of the witnesses in making his findings.



version he believes, and explain in detail why he found the

chosen version more credible, considering such factors as:

(1) The witness's opportunity and capacity to observe the

event or act in question? (2) the witness's character; (3) any

prior inconsistent statement by the witness; (4) a witness's

bias, or lack of bias; (5) the contradiction of the witness's

version of events by other evidence or its consistency with

other evidence; (6) the inherent improbability of the

witness's version of events; and (7) the witness's demeanor.

Hillen v. Department of the Array, 35 M.S.P.R* 453, 458 (1987).

Upon review of the record here, we find that the

administrative judge's credibility determinations do not meet

the Hillen requirements with regard to several witnesses.

First, we find that he erred in finding Liggins not credible

based solely on his testimony that Wiggins, a black man, and

Moser, a white man, were cousins. Not only is it possible for

a white man and black man to be cousins, but even if Liggins

were not credible on one point, it would not necessarily mean

that the remainder of his testimony lacks credibility. See

Pedersen v. Department of Transportation, 9 M.S.P.R. 195, 198

(1981) , While there may have been other reasons for the

administrative judge to conclude that Liggins was untruthful,

he did not cite them in his initial decision. Thus, we find

that the administrative judge did not provide sufficient

reasons to discount Liggins' testimony that Roberts, Barrett,

and the other agency employees did not assist Wiggins.

The administrative judge also erred in finding Moser not



credible based on his failure to provide the appellants with

an affidavit prior to the hearing and the improbability of his

testimony that Wiggins would schedule the arrival of the

cement truck and then rely on hiring Native American laborers

to help. As detailed below with respect to the appellants'

testimony, we find nothing inherently improbable in the

expectation of hiring day laborers. Further, Moser was listed

on the appellants' witness list and was approved by the

administrative judge as a witness. While the failure of a

witness to provide an affidavit prior to the hearing, could,

under certain circumstances, be a factor in determining

credibility, it is insufficient by itself to find a witness

not credible. Rather, as set forth above, credibility

determinations must be made on the basis of the weighing of

numerous factors. See Hillen v. Department of tn& Army, 35

M.S.P.R. 453, 458 (1987).

The administrative judge did not explain his finding that

the appellants' version of events was not credible because of

the inherent improbability that Wiggins would schedule the

arrival of the cement truck and then rely on the hiring of two

Native American laborers to help. It is not uncommon for

individuals without steady employment who are available for

daily labor to gather at known locations and wait for people

to hire them by the day or by the hour. Thus, we find nothing

inherently improbable in Wiggins' alleged actions, and the

administrative judge erred in making his credibility findings

without further explanation.



The administrative judge also made several errors with

regard to the consideration of documentary evidence. He

appears to have failed to fully consider the evidence

regarding the lab notebook and the letter from another agency

lab reporting its analysis of the notebook. The lab notebook

indicated that both Roberts and Barrett were on duty

performing tests on soil samples when the agency alleges that

they were assisting Wiggins. The administrative judge

concluded, however, that Barrett and Roberts could have

"easily completed the tests by noon on the 9th, in plenty of

time to help Wiggins," Initial Decision at 7.

The administrative judge's finding is directly contrary

to the analysis reported to the agency by Leo R. Soukup, the

Project Manager at another agency facility. Soukup's report,

which he prepared at the agency's request, indicated that It

would be very good to get the tests performed by Barrett and

Roberts done in one day. Appeal File, Tab 15. Soukup further

indicated that the log book did not appear to be altered.

The administrative judge gave no explanation as to why he

was discounting the lab notebook and Soukup's report. While

generally the administrative judge's failure to mention a

particular piece of evidence does not mean that it was not

considered, Marques v. Department of Health & Human Services,

22 M.S.P.R. 129, 132 (1984) aff'd, 776 F.2d 1062 (Fed, Cir.

1985) (Table), cert, denied, 476 U.S. 1141 (1986), in the

instant case, the administrative judge's finding contrary to a

significant piece of evidence that has a direct bearing on the
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case, without mentioning it, raises a question as to its

consideration.

The administrative judge also did not address the

vehicle trip reports which suggested that the government pick-

up was not used by Roberts and Barrett on the afternoon of

June 9th, and in fact was not used at all. A trip report

filled out by Etsitty at 2:15 on June 9, 1988, indicated that

the mileage on the pickup when he returned to the agency

facility was 24,365 miles. The next trip report indicated

that Roberts and Carline Alison, a physical science technician

at the laboratory, used the vehicle on June 10 and the

starting mileage was 24,366.3 Because this evidence may have

probative value regarding whether the government vehicle was

used as alleged by the agency, the administrative judge should

have addressed it.

The administrative judge also erred in excluding several

witnesses requested by the appellants because he found that

their testimony would be immaterial, irrelevant, or unduly

repetitious. The appellants requested that Leo Soukup, the

individual who commented on the apparent accuracy of the lab

notebook, and two other agency employees who collaborated with

him in preparing his comments be allowed to testify. While

the testimony of all three individuals might be repetitious,

the testimony of Soukup, or one of the other individuals with

direct knowledge of the tests involved and the time required,

3 We note the one-mile discrepancy in the milage figures on
the trip reports, but its significance, if any, is unclear.
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would have been probative. The administrative judge thus

wrongly excluded at least one of these witnesses.

The administrative judge also erred in excluding Jean

RoTaancito as a witness. Romancito, according to the

appellants, would have testified that Stanley Etsitty told her

that Joseph Jarreut, the agency investigator and at one point

the agency representative in this case, promised him a job

with the agency if he cooperated with the investigation.4

This evidence would have been probative as to whether Etsitty

was biased, and the witness should have been allowed to

testify. Romancito7s testimony would have been particularly

relevant since Carline Alison did testify, although the

administrates judge improperly failed to mention it, that

Dean Slim told her that he had been promised a job by Jarrett

if he cooperated with the investigation.5 H.T. at 111. The

testimony Romancito would have offered, when coupled with

Alison's testimony, might have supported the appellants'

allegations that the agency improperly offered Etsitty and

Slim Inducements to testify against the appellants and casts

doubt on the motivation and credibility of two of the agency's

key witnesses. Certainly, the appellants were entitled to

4 ft iile Etsitty was employed by the agency at the time of the
alleged misconduct, he left the agency at some point prior to
the hearing. The circumstances of his departure are not
revealed in the record.

5 Like Etsitty, Slim was employed by the agency at the time of
the alleged misconduct and left the agency at some point prior
to the hearing under circumstances that are not revealed in
the record.
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elicit such testimony.6

The appellants also requested that Joseph Jarrett be

allowed as a witness to testify abevvt the alleged promises he

ttiacie to Ktsiuty and Slim in exchange for their cooperation.

As the individual who allegedly laade the promises, Jarrett's

testimony regarding the alleged impropriety could have been

probative and should not have been excluded,,

Finally, the appellants also requested that Robert

Miller, Ray Ben's supervisor, be allowed to testify. Miller,

according to the appellants, would have refuted Ben's expected

testimony that he asked for permission to help Wiggins with

the fish pond, and would have also testified that Ben was at

work for the entire day of June 9, 1988. We rind that the

testimony of Miller regarding Ben's not having asked for

permission to assist Wiggins would have been irrelevant

becaui , although Ben testified, he did not testify that he

asked Miller for permission to assist Wiggins. The

administrative judge erred, however, in not allowing Miller to

testify about che hours that Ben was at vork on June 9. Since

this testimony could place into serious doubt the testimony of

Ben, Slim, and Etsitty, it should have been heard.7

6 In addition to allowing Romancito to testify, on remand, the
administrative judge shall also consider the testimony of
Alison that Slim told her that he had been promised a job in
return for his cooperation.
7 We do not find that the administrative judge erred in
excluding Rose Damon, Robert Archuleta's secretary, as a
witness. In their May 9, 1990, prehearing submission the
appellants stated that Damon would testify about requested
leave slips. See Appeal File, Tab 15, at 3. The appellants



The appellants also allege tna: the administrative •) v .

erred by not allowing them to present "fitnesses and elicit.

testimony to substantiate their ci-rju that the agency

committed harmful procedural error by failing to follow its

cwn procedures and regulations wj'"> regard tc the

investigation and adverse actions taker To support their

allegation the appellants sought to prc,.,: e it the testimony of

David Tippeconnic, the Assistant Area Director, and Robert

Archuleta;s supervisor. According to the appellants,

Tippeconnic would have testified about the agency's failure to

follow its regulations in taking the disci^' nary actions and

the motives and reasons for that failure 2 appellants also

sought to question Archuletc about the *--,•». matter during his

appearanca at the hearing, but the administrative judge

limited his testimony to Wiggins' leave sst.. \ :>. H.T. at ii-ii.

Evidence of the agency's alleged imp oper motives and

reasons for taking the action appears to concern the

reliability of the agency's evidence against the appellants,

rather than harmful procedural error. After reviewing the

expected testimony of these individuals, we find that the

testimony would have not have shown that the agency's actions

were based on improner motives or reasons, and the

also indicated that Archuleta would testify about Wiggins'
leave status on the day of the incident. Id. Because Damon's
testimony would have been similar to Archuleta's testimony,
and since there were no disputed facts, the administrative
judge correctly excluded Jamon's testimony as unduly
repetitious.
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administrative judge properly refused to hear the testimony.8

Moreover, the appellants have not shown that any agency

regulation was violated.

The appellants also argue that the administrative judge

erred in not allowing them to seek testimony from James

Steven, the deciding official, about the evidence he

considered and the procedures that were followed in the agency

action. H.T. 143-44. According to the appellants, the

testimony would have established bias against them by the

deciding official. The administrative judge properly refused

to hear what evidence in support of the charges Steven

considered in making his decision, since, as stated by the

administrative judge, the proceeding before him constituted a

de novo review of the agency'3 evidence and he would decide

whether it supported the charges. H.T. 144.

The f-in^l issue to be addressed is the appellants' claims

that the administrative judge was biased against them. In

making a claim of bias or prejudice against an administrative

judge, a party most overcome the presumption of honesty and

integrity that accompanies administrative adjudicators.

Oliver v. Department of Transportation, 1 M.S.P.R. 382, 386

(1980). The only evidence offered by the appellants to

support their claim is the administrative judge's finding that

8 The appellants also claim that the administrative judge
erred b} not allowing the testimony of James Quackenbush that
the agency frequently deviated from established procedures.
The administrative judge correctly found the testimony
Quackenbush would have offered was not relevant since the
testimony would not have addressed the appellants' appeals.
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Liggins was not credible because he testified that a black man

and a white man were cousins. While this finding was

incorrect, we do not believe that it demonstrates bias on the

part of the administrative judge.

In sum, we find that the administrative judge relied on

improper factors, and did not do the analysis required by

Hillen in finding Liggirs and Moser not credible and in

generally finding the appellants' version of events not

credible. He also erred by stating that Roberts and Barrett

could have easily completed the soil tests by noon without

providing a basis for his rejection of the contrary evidence.

Further, the administrative judge improperly provided no basis

for discounting the vehicle trip reports, and failed to allow

several witnesses requested by the appellants to testify.

Remand of this case is thus required.

ORDER

On remand, the administrative judge shall consider

additional documentary and testimonial evidence as directed by

this Opinion and Order. He shall reexamine his factual

findings and credibility determinations consistent with this

Opinion and Order and shall issue a new initial decision.

FOR THE BOARD:
(obert E. Taylor f
Clerk of the Board

Washington, D.C.


